
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA

AUGUSTA DIVISION

STEVEN N. CAVINESS,	 *
*

Plaintiff,	 *
*

V.	 *	 CV 109-098
*

JAMES R. HOLLAND II and	 *
WETTERMARK, HOLLAND &	 *
KEITH, LLC,	 *

*
Defendants.	 *

ORDER

Presently pending before the Court are Defendants' Renewed

Motion for Judgment as a Matter of Law (doc. no. 174) and Motion

for New Trial (doc. no. 175) . For the reasons set forth below,

Defendants' Renewed Motion for Judgment as a Matter of Law is

DENIED, and their Motion for New Trial is DENIED WITH LEAVE TO

RENEW.

I. BACKGROUND

A. Underlying Suit

This breach of fiduciary duty action arose from injuries

Plaintiff sustained in a train accident in November of 2004.

After the incident, Plaintiff was referred to attorney James R.

Holland II ("Holland"), a partner at the law firm of Wettermark,
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Holland, and Keith, LLC. Holland spoke to Plaintiff about the

train incident and prepared a Federal Employers Liability Act

("FELA") Authority to Represent contract, which Plaintiff signed

and returned to Holland on October 22, 2007.

On November 16, 2007, Holland and Wettermark, Holland, and

Keith, LLC (collectively "Defendants") filed, on behalf of

Plaintiff, a complaint against CSX Transportation, Inc. ("CSX")

in the Circuit Court of Jefferson County, Alabama, pursuant to

FELA. (Doc. no. 64, Ex. 4.) On December 7, 2007, CSX filed its

answer and raised the statute of limitations as an affirmative

defense.	 (Doc. no. 40, Ex. 3 at 17.)

Despite learning of the missed statute of limitations on

December 7, 2007, Holland did not inform Plaintiff of the

mistake until December 21, 2007. Holland apologized for the

mistake and presented Plaintiff with three options: Plaintiff

could bring a legal malpractice claim against Holland

immediately; he could allow Holland to attempt to obtain a

settlement and then sue Holland for the difference between the

settlement amount and what Plaintiff could have won at trial; or

he could give Holland a chance to defeat summary judgment.

On December 31, 2007, Plaintiff retained Danny Durham, an

Augusta attorney, to investigate a legal malpractice claim

against Holland. Plaintiff simultaneously allowed Holland to

continue pursuing his claim against CSX in the Alabama court.
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As expected, on March 10, 2008, CSX filed a motion for

summary judgment and cited Plaintiff's failure to timely file

his complaint by November 15, 2007 as the sole basis for its

motion.	 (Doc. no. 40, Ex. 4 at 9-12.) 	 On August 22, 2008,

Defendants filed a response on behalf of Plaintiff. 	 (Doc. no.

83, Ex. 2 at 1-16.)	 On September 2, 2008, the Alabama court

granted CSX's motion for summary judgment. 	 (Doc. no. 37, Ex. 1

at 2.) The court cited Plaintiff's failure to file his FELA

claims by November 15, 2007 - within the statute of limitations

period - as the entire basis of its decision. (Id.)

B. Present Action

On July 8, 2009, Plaintiff filed the current suit against

Defendants in the State Court of Richmond County asserting

claims for legal malpractice and breach of fiduciary duty.

(Doc. no. 1.) Defendants subsequently removed the case to this

Court and filed a motion to strike the untimely expert reports

of David Moon and H.T. Paton (doc. no. 36) and a motion for

summary judgment (doc. no. 61). Plaintiff also filed a motion

for summary judgment as to Defendants' liability for legal

malpractice.	 (Doc. no. 57.)

In its March 17, 2011 Order, this Court struck the expert

report of H.T. Paton finding that it was untimely and that the

delay was not justified. (Doc. no. 101.) Without the testimony

of H.T. Paton, there was no evidence in the record of the
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applicable standard of care and thus no evidence of breach.

Therefore, summary judgment was entered in favor of Defendants

on the legal malpractice claim.

The Court, however, denied Defendants' motion for summary

judgment on the breach of fiduciary duty claim. The Court held

that the evidence supported a claim for breach of fiduciary duty

based upon Defendant Holland's intentional misconduct after the

expiration of the statute of limitations. The Court noted that

a reasonable juror could conclude that Defendant Holland was

aware on November 16, 2007 that he had failed to timely file

suit, yet intentionally withheld that information from Plaintiff

for over a month, until he had no choice but to disclose it to

Plaintiff. Further, the Court stated that the evidence could be

construed to demonstrate that once Holland's error came to

light, he intentionally attempted to deceive Plaintiff in order

to avoid liability. Based on these conclusions, the case

proceeded to trial solely on the issue of whether Defendants

breached their fiduciary duty to Plaintiff.

On October 3, 2011, the parties tried their case in this

Court before a jury. At trial, Plaintiff submitted evidence

that on January 8, 2008, Defendant Holland deleted a "to do"

entry from the Time Matters program found within his law firm's

computer system. The deleted entry contained the date of the

missed statute of limitations for the FELA suit. This evidence

Case 1:09-cv-00098-JRH-WLB   Document 201   Filed 05/30/12   Page 4 of 23



was presented to demonstrate that Defendant Holland acted

intentionally in attempting to conceal his error. Moreover, in

support of damages, Plaintiff argued that Defendants' error led

to the loss of a pre-suit settlement offer from CSX in the

amount of $145,000.00.

At the close of Plaintiff's case in chief, Defendants made

an oral motion for judgment as a matter of law ("JMOL"). The

motion for JMOL focused on the issue of damages rather than on

the issue of whether Defendants breached their fiduciary duty.

The Court granted Defendants' motion for JMOL with regard to the

issue of the loss of the alleged settlement offer. The Court,

after reviewing the evidence presented, found that Plaintiff

admitted that he rejected the $145,000.00 offer made by CSX.

The Court then addressed the issue of mental distress

damages. The Court held that O.C.G.A. § 51-12-6 applied to the

facts of the case because the only remaining injury was to

Plaintiff's peace, happiness, and feelings. That code section

provides: "In a tort action in which the entire injury is to the

peace, happiness, or feelings of the plaintiff, no measure of

damages can be prescribed except the enlightened consciences of

impartial jurors." The Court held that there was evidence to

lead a reasonable jury to conclude that Plaintiff suffered

mental distress as a result of Defendants' intentional conduct

following the untimely filing of the underlying lawsuit. As a
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result, the Court denied Defendants' motion for JMOL with regard

to the mental distress damages and allowed Plaintiff to

introduce evidence of Defendants' financial status.

On October 6, 2011, the jury returned a verdict in favor of

Plaintiff. The jury found that Defendants breached their

fiduciary duty to Plaintiff following their failure to timely

file Plaintiff's lawsuit against CSX. The jury also found that

the breach of fiduciary duty was the direct and proximate cause

of the injury to Plaintiff's peace, happiness, and feelings.

Finally, the jury concluded that Defendants' conduct was

malicious, willful, or wanton and awarded Plaintiff damages in

the amount of $700,000.00 pursuant to O.C.G.A. § 51-12-6.

II. LEGAL STANDARDS

A. Standard for Judgment as a Matter of Law

Under Federal Rule of Civil Procedure 50(b), a party may

renew its motion for judgment as a matter of law after the jury

has returned a verdict. Optimum Techs., Inc. v. Henkel Consumer

Adhesives, Inc., 496 F.3d 1231, 1251 (11th Cir. 2007). The

motion must be based upon grounds identical or closely related

to the grounds upon which the movant sought judgment as a matter

of law before the case was submitted to the jury. Doe v.

Celebrity Cruises Inc., 394 F.3d 891, 903 (11th Cir. 2004); Ross

v. Rhodes Furniture, Inc., 146 F.3d 1286, 1289 (11th Cir. 1998).
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The rule precluding relief under Rule 50(b) based upon newly

raised grounds "ensures that opposing counsel will not be

ambushed or sandbagged regarding the sufficiency of the evidence

adduced at a point in the trial proceedings when it is too late

to address possible insufficiencies." Doe, 394 F.3d at 903

(internal citations omitted).

Judgment as a matter of law is appropriate if the opposing

party has been fully heard on an issue, and "a reasonable jury

would not have a legally sufficient evidentiary basis to find

for the party on that issue." Fed. R. Civ. P. 50(a) (1);

Ledbetter v. Goodyear Tire & Rubber Co., 421 F.3d 1169, 1177

(11th Cir. 2005). In ruling on a Rule 50 motion, the Court must

draw all reasonable inferences in favor of the nonmoving party

and may not make credibility determinations or weigh the

evidence.	 Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S.

133, 150 (2000). "Thus, although the court should review the

record as a whole, it must disregard all evidence favorable to

the moving party that the jury is not required to believe." Id.

(citing 9A C. Wright & A. Miller, Federal Practice and Procedure

§ 2529, at 299 (2d ed. 1995)). 	 However, "the non-movant must

put forth more than a mere scintilla of evidence suggesting that

reasonable minds would reach differing verdicts."	 Abel v.

Duberly, 210 F.3d 1334, 1337 (11th Cir. 2000)
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B. Standard for Motion for New Trial

Pursuant to Rule 59, a court may grant a new trial "for any

reason for which a new trial has heretofore been granted in an

action at law in federal court." Fed. R. Civ. P. 59(a) (1) (A).

A party may seek a new trial on the grounds "that the verdict is

against the weight of evidence, that the damages are excessive,

or that, for other reasons, the trial was not fair to the party

moving; and may raise questions of law arising out of alleged

substantial errors in admission or rejection of evidence or

instructions to the jury." Montgomery Ward & Co. v. Duncan, 311

U.S. 243, 251 (1940); Steger v. General Elec. Co., 318 F.3d

1066, 1081 (11th Cir. 2003). A motion for a new trial should be

granted when "the verdict is against the clear weight of

evidence or will result in a miscarriage of justice, even though

there may be substantial evidence which would prevent the

direction of a verdict." Lipphardt v. Durango Steakhouse of

Brandon, Inc., 267 F.3d 1183, 1186 (11th Cir. 2001) (internal

citations omitted).

Unlike a judgment as a matter of law, when evaluating a

motion for a new trial, a trial judge is not required to view

the evidence in the light most favorable to the nonmoving party.

Allied Chem. Corp. v. Daiflon, Inc., 449 U.S. 33, 36 (1980).

However, a judge should not substitute his judgment for that of

the jury. Insurance Co. of N. America v. Valente, 933 F.2d 921,
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923 (11th Cir. 1991). "[N]ew trials should not be granted on

evidentiary grounds unless, at a minimum, the verdict is against

the great - not merely greater - weight of evidence." Id. at

923 (quoting Hewitt v. B.F. Goodrich Co., 732 F.2d 1554, 1556

(11th Cir. 1984)). A judge "should not set the verdict aside as

against the weight of evidence merely because, if he had acted

as trier of fact, he would have reached a different result."

Williams v. City of Valdosta, 689 F.2d 964, 973 (11th Cir.

1982). Resolution of a motion for a new trial is committed to

the discretion of the trial court. Montgomery v. Noga, 168 F.3d

1282, 1295 (11th Cir. 1999)

III. DISCUSSION

A. Renewed Motion for Judgment as a Matter of Law

Defendants contend that the Court should enter judgment as

a matter of law in their favor. In support of this position,

they raise two arguments. 	 First, Defendants claim that

Plaintiff's testimony was insufficient to support the

$700,000.00 verdict because Plaintiff failed to present evidence

from which a reasonable jury could conclude that he suffered

mental distress as a result of Defendants' alleged concealment

of their error. Second, Defendants assert that Plaintiff cannot

recover damages under O.C.G.A. § 51-12-6 because the alleged

conduct by Defendants was not so inherently terrifying or

9

Case 1:09-cv-00098-JRH-WLB   Document 201   Filed 05/30/12   Page 9 of 23



insulting as to naturally humiliate, embarrass, or frighten

Plaintiff.

1. Waiver of Renewed Motion

As an initial matter, the Court must address Plaintiff's

contention that Defendants waived their ability to bring a

renewed motion for J1'tOL. According to Plaintiff, Defendants

made their motion for JMOL at the close of Plaintiff's case in

chief and renewed the motion following Plaintiff's closing

argument. Plaintiff contends that because Defendants failed to

renew their motion at the close of all evidence, they are barred

from asserting it now. Plaintiff relies on Federal Rule of

Civil Procedure 50(b) for the proposition that a renewed motion

for JMOL will not lie unless it was preceded by a motion for

JMOL at the close of all the evidence.

Plaintiff's interpretation of Rule 50 is flawed as it

relies on the pre-2006 version of the Rule. The current version

of Rule 50(a) provides that "a motion for judgment as a matter

of law may be made at any time before the case is submitted to

the jury." Fed. R. Civ. P. 50(a) (2) (emphasis added). Rule

50(b) states that a defendant may renew any Rule 50(a) motion

within twenty-eight days of the entry of the judgment. Fed. R.

Civ. P. 50(b). The 2006 Advisory Committee Notes specifically

state that Rule 50(b) was "amended to permit renewal of any Rule

50(a) motion for judgment as a matter of law, deleting the
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requirement that a motion be made at the close of all evidence."

Fed. R. Civ. P. 50 advisory committee's note (emphasis added).

Therefore, it is clear that Defendants were not required to

renew their Rule 50(a) motion at the close of all evidence.

2.	 Evidence to Support the Verdict

Defendants, in support of their renewed motion for JMOL,

argue that there was no evidence from which a reasonable jury

could have a legally sufficient evidentiary basis to return a

$700,000.00 verdict in this case. Defendants argue that

"Plaintiff attributed his mental distress not to Defendants'

concealment of the error but instead to the error itself and the

attendant loss of a FELA claim that [Plaintiff] believed was

worth $145,000.00."	 (Doc. no. 174 at 5.)

Although there was not an overwhelming amount of evidence

in this case, the Court cannot find as a matter of law that a

reasonable jury lacked a legally sufficient evidentiary basis to

find for Plaintiff. Defendants are correct that Plaintiff

attributed some of his anxiety and mental distress to the loss

of his underlying FELA claim. However, the trial testimony also

reveals that Plaintiff experienced mental distress as a result

of Defendant Holland's deletion of a to-do entry alerting him to

the statute of limitations in an effort to conceal his error.

When asked how he felt when he learned that the to-do entry was

deleted, Plaintiff responded that he was "very angry and hurt
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[and] stressed out."	 (Tr., Pl.'s Test. at 20.)	 Moreover,

he indicated that he spent many sleepless nights worrying about

the fact that Defendant Holland attempted to conceal his error.

(Id. at 42-43.) Plaintiff also stated that his sleeping

problems were "ongoing," suggesting that they were the result of

both the loss of his underlying FELA claim and Defendants'

attempt to conceal the error. (Id. at 43.)

Based on the foregoing, Plaintiff presented more than a

mere scintilla of evidence suggesting that reasonable jurors

could reach differing verdicts. Evidence that Plaintiff

suffered mental distress as a result of the deletion of the to-

do entry provided the jury with a legally sufficient basis to

find in favor of Plaintiff.

3.	 Applicability of O.C.G.A. § 51-12-6

Defendants next argue that an award of damages pursuant to

O.C.G.A. § 51-12-6 was improper. Specifically, they claim that

a plaintiff may recover damages under that Code section only

"when the defendant's actions are so terrifying or insulting as

naturally to humiliate, embarrass, or frighten the plaintiff."

(Doc. no. 174 at 6.) Defendants contend that their actions

simply did not rise to that level.

In general, damages for mental distress in the case of

ordinary negligence are not recoverable in the absence of

physical injury.	 Hamilton v. Powell, Goldstein, Frazier &
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Murphy, 252 Ga. 149, 149 (1984). However, O.C.G.A. § 51-12-6

allows a plaintiff to recover damages if the only injury is to

the plaintiff's peace, happiness, or feelings and the damage is

caused by the malicious, willful, wanton, or intentional conduct

of the defendant. See Munn v. CPI Images, LLC, 440 Fed. Appx.

723, 725 (11th Cir. 2011); Tuggle v. Wilson, 248 Ga. 335, 336

(1981); Deutz-Allis Credit Corp. v. Phillips, 193 Ga. App. 79,

80 (1989)

In the case at bar, Plaintiff offered no evidence of

physical injury. Moreover, the Court granted Defendants' motion

for JMOL regarding the loss of the settlement offer.

Consequently, this action fell within the scope of O.C.G.A. §

51-12-6 as Plaintiff's only injury was to his peace, happiness,

and feelings. See Brunswick Gas v. Parrish, 179 Ga. App. 495,

497-99 (1986)

Moreover, the jury had a legally sufficient basis to find

that Defendants' conduct was intentional. There was evidence in

the record that Defendant Holland delayed in notifying Plaintiff

of his failure to file the underlying lawsuit within the statute

of limitations. Additionally, while Defendant Holland claimed

that he did not recall deleting the to-do entry in January of

2008, there was evidence that could lead a reasonable juror to

conclude that this act was intentional. Specifically, there was

evidence that the deletion occurred on a Saturday afternoon
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within three to four minutes of Defendant Holland logging onto

his Time Matters computer program. Moreover, while Defendant

Holland was logged in, he only deleted the to-do entry regarding

the statute of limitations; he made no other entries or

deletions. This could lead reasonable jurors to conclude that

Defendant Holland went into the program for the sole purpose of

deleting the to-do entry and could suggest that his conduct was

intentional.

Defendants' assertion that an award of damages under

O.C.G.A. § 51-12-6 was improper because their conduct was not so

terrifying or insulting as to naturally humiliate, embarrass, or

frighten the Plaintiff is without merit. O.C.G.A. § 51-12-6

does not provide a private right of action in and of itself.

Instead, O.C.G.A. § 51-12-6 prescribes the measure of recovery

when an underlying tort action already exists.	 Waldrip v.

Voyles, 201 Ga. App. 592, 595 (1991).

Those cases cited by Defendants requiring a plaintiff to

prove that a defendant's conduct was "so terrifying or insulting

as to naturally humiliate, embarrass, or frighten the plaintiff"

are inapposite as they involve the tort of intentional

infliction of emotional distress ("lIED"). Georgia Power Co. V.

Johnson, 155 Ga. App. 862, 863 (1980) (although Georgia does not

recognize the tort of "outrage," it does recognize a cause of

action for lIED which authorizes recovery if "the defendant's

14
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actions were so terrifying or insulting as naturally to

humiliate, embarrass or frighten the plaintiff.")' Because

damages under O.C.G.A. § 51-12-6 cannot be imposed until the

jury concludes that the defendant committed an independent tort,

in cases involving lIED, the jury must first determine whether

the defendant engaged in extreme or outrageous conduct. See

also Carroll v. Rock, 220 Ga. App. 260, 262 (1996) ("The tort of

lIED is recognized in this state, where the defendant's actions

were so terrifying or insulting as naturally to humiliate,

embarrass, or frighten the plaintiff."); Southern Gen. Ins. Co.

v. Holt, 200 Ga. App. 759, 766 (1991) (same) (rev'd on other

grounds); Sanders v. Brown, 178 Ga. App. 447, 449-50 (1986)

(same); Thomas v. Ronald A. Edwards Const. Co., 163 Ga. App.

202, 204 (1982) (same) . If, and only if, the jury reaches that

conclusion can they impose damages pursuant to O.C.G.A. § 51-12-

6.

This is not a case involving a claim for lIED. Instead,

the underlying claim involves a breach of fiduciary duty. In

cases involving breaches of fiduciary duty the jury must first

determine whether a breach occurred. Once they make that

determination, the jury need only decide whether the defendant's

1 The Court is aware that Orkin Exterminating co. v. Bowen, 172 Ga. App.
880 (1984) involved obstruction of justice charges and not specifically a
claim for lIED. However, in holding that the plaintiff could only recover if
the defendant's conduct was terrifying or insulting, the Orkin court relied
on the language of Johnson which defined the standard for establishing an
lIED claim.
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conduct was intentional, malicious, willful, or wanton in order

to award damages under O.C.G.A. § 51-12-6. See David C. Joel,

P.C. v. Chastain, 254 Ga. App. 592, 596 (2002) (there was

sufficient evidence to allow a jury "to conclude that the

conduct resulting in the breach of fiduciary duty was

intentional or showed a reckless indifference to consequences

equivalent to intent.") The jury was not, as Defendants

suggest, required to find that Defendants' conduct was "so

terrifying or insulting as naturally to humiliate, embarrass or

frighten the plaintiff."	 Here, the jury determined that

Defendants breached their fiduciary duty. Moreover, as noted

above, there was sufficient evidence for a reasonable jury to

conclude that Defendants' conduct was intentional and thus to

support an award of damages under O.C.G.A. § 51-12-6.

Therefore, Defendants are not entitled to judgment as a matter

of law.

B. Motion for New Trial

Defendants contend that a new trial is appropriate for the

following four reasons: (1) the Court erred in allowing the jury

to consider evidence of Defendants' worldly circumstances when

awarding damages under O.C.G.A. § 51-12-6; (2) Plaintiff's

counsel's misconduct prejudiced the trial; (3) the Court erred

in charging the jury on the Georgia Rules of Professional

Conduct; and (4) the award of damages was so excessive as to be

16

Case 1:09-cv-00098-JRH-WLB   Document 201   Filed 05/30/12   Page 16 of 23



inconsistent with the preponderance of the evidence. Because of

the unsettled nature of Defendants' fist enumeration of error,

the Court need not address the other enumerations at this time.

1.	 O.C.G.A. § 51-12-6

After determining that this case fell within the scope of

O.C.G.A. § 51-12-6, the Court instructed the jury pursuant to

the Georgia Suggested Pattern Jury Instruction regarding tort

damages for injuries to a plaintiff's peace, happiness, or

feelings. The jury was instructed as follows:

In a tort action in which the entire injury pertains
to the peace, happiness, or feelings of the plaintiff,
no measure of damages may be prescribed, except the
enlightened conscience of impartial jurors. The
worldly circumstances of the parties, the amount of
bad faith in the transaction, and all attendant facts
should be weighed.

In determining the amount of such damage, you would
consider all the facts and circumstances of the case,
as disclosed by the evidence, and fix a sum as you
think would be reasonable, fair, and just.

(Georgia Suggested Pattern Jury Instruction 66.600.)

Based on this instruction, the Court allowed Plaintiff to

introduce evidence relating to Defendants' financial status.

Specifically, Plaintiff introduced evidence that in 2010

Defendant Wettermark, Holland, and Keith, LLC grossed over $3

million and Defendant Holland, individually, made over $1

million. The jury also heard evidence that Defendant Holland

owns two homes worth over $1.5 million, two boats, a BMW

automobile, and a Lexus automobile. Defendants now contend that
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this evidence should not have been admitted because (1) it

prejudiced the jury, and (2) a jury can no longer consider a

defendant's worldly circumstances when awarding damages pursuant

to O.C.G.A. § 51-12-6.

In order to address Defendants' contentions, it is

necessary to briefly explain the history of O.C.G.A. § 51-12-6.

Prior to 1987, O.C.G.A. § 51-12-6 (formerly G.C.A. § 105-2003)

expressly provided that in an action for injury to the peace,

happiness, or feelings of the plaintiff, the worldly

circumstances of the parties, the amount of bad faith in the

transaction, and all attendant facts were to be weighed. The

1987 amendment to the statute deleted the express list of

factors to be considered by the jury and added the statement

that punitive damages under O.C.G.A. § 51-12-5 or O.C.G.A. § 51-

12-5.1 would not be awarded. In Hudson v. State Farm Mut. Auto.

Ins. Co., 201 Ga. App. 351 (1991), the Georgia Court of Appeals

acknowledged this change by stating that worldly circumstances

should no longer be considered by a jury in awarding damages

pursuant to O.C.G.A. § 51_12_6.2

Despite this apparent change, the Suggested Pattern Jury

Instruction has remained the same and continues to allow

consideration of the list of factors that was removed from

2 This statement was merely dicta as the Court ultimately concluded
that 0.C.G.A. § 51-12-6 was inapplicable because the case was not one "where
the entire injury claimed was to plaintiff's peace, happiness and feelings."
Hudson, 201 Ga. App. at 353.
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O.C.G.A. § 51-12-6 by the 1987 amendment. 	 The instruction

specifically states that when awarding damages under O.C.G.A. §

51-12-6 "[tlhe worldly circumstances of the parties, the amount

of bad faith in the transaction, and all attendant facts should

be weighed."

Moreover, several decisions by the Georgia Court of Appeals

suggest, despite the amended language of the code section, it is

still appropriate for a jury to consider a defendant's worldly

circumstances. In Collins v. State Farm Mut. Auto. Ins. Co.,

197 Ga. App. 309 (1991), the court noted that "[ulnder O.C.G.A.

§ 51-12-6, evidence of worldly circumstances is admissible only

where a party seeks damages only for injury to peace, happiness

or feelings." Additionally, in Tahamtan v. Tahamtan, 204 Ga.

App. 680 (1992), the Georgia Court of Appeals once again

indicated that a jury may consider worldly circumstances under

the post-1987 version of O.C.G.A. § 51-12-6. Specifically, the

court stated:

O.C.G.A. § 51-12-6 provides that "[i]n a tort action
in which the entire injury is to the peace, happiness,
or feelings of the plaintiff, no measure of damages
can be prescribed except the enlightened consciences
of impartial jurors. In such an action, punitive
damages . . . shall not be awarded." "Under O.C.G.A. §
51-12-6, evidence of worldly circumstances is
admissible only where a party seeks damages only for
injury to peace, happiness or feelings. . . . The
trial judge admitted the worldly circumstances
evidence as to appellee's claim under O.C.G.A. § 51-
12-6 but informed the parties that if the jury
determined that appellee was entitled to recover
punitive damages, he would instruct them that the

19
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worldly circumstances evidence could not be
considered. In light of the jury's verdict that
appellee was not entitled to recover punitive damages,
we find no error in the admission of the worldly
circumstances evidence.

Id. at 683.

In Moody v. Dykes, 269 Ga. 217 (1998), the Georgia Supreme

Court recognized the conflict between the amended version of

O.C.G.A. § 51-12-6 and the pattern jury instruction, but did not

resolve the issue. At the trial court level, the parties were

allowed to present evidence of the defendants' financial status,

and the court charged the jury based on the suggested pattern

jury instruction which allowed consideration of the defendants'

worldly circumstances. On appeal, the Georgia Supreme Court

held that the defendants' challenge to the jury charge on

worldly circumstances was waived as they did not object to the

instruction at the charge conference. Therefore, the court did

not have the opportunity to resolve the conflict between the

amended code section and the unchanged pattern jury instruction.

2. Certification

In this case, unlike in Moody, Defendants challenged the

jury instruction on worldly circumstances at the charge

conference. After hearing the parties' arguments on the issue,

this Court noted that the "statutory change in 1987 may have

reflected intent by the legislature to eliminate the

consideration of [worldly circumstances] by the jury under the
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new law."	 (Tr. Charge Con. at 13.)	 However, the Court

ultimately decided to instruct the jury according to the pattern

instruction and allow the jury to hear evidence of Defendants'

worldly circumstances. In justifying its decision, the Court

noted:

For this Court to adopt [Defendants' argument] would
require that this Court either ignore . . . the
holding of Tahamtan versus Tahamtan . . . or determine
that the holding in the Tahamtan case is erroneous.
Furthermore, in order to adopt that position, the
Court would have to determine that the current Georgia
suggested pattern jury instructions issued by the.
Council of Superior Court Judges of Georgia and
current through the January 2010 updates is also
wrong.	 That is a leap that this Court is just not
prepared to make. It is just not willing to ignore
what appears to be the most current statement by the
Georgia Court of Appeals on this issue and,
furthermore, is not willing to ignore what appears to
be the last statement of the Council of Superior Court
Judges as to the correct jury instructions under this
statute. Therefore, the Court hereby finds and
concludes that evidence of the worldly circumstances
of the parties may be admitted in this case for
purposes of determining the amount of damages under
O.C.G.A. Section 51-12-6.

(Id. at 13-14.)

Because Defendants now challenge the Court's ruling

regarding the jury instruction and because the Court believes

that this is an unsettled question of Georgia law, the Court

would rather certify the question to the Georgia Supreme Court

than speculate as to how that court would resolve the issue. As

the Eleventh Circuit has observed, "[w] here there is any doubt

as to the application of state law, a federal court should
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certify the question to the state supreme court to avoid making

unnecessary Erie 'guesses' and to offer the state court the

opportunity to interpret or change existing law." Colonial

Props., Inc. v. Vogue Cleaners, Inc., 77 F.3d 384, 387 (11th

Cir. 1996) (footnote omitted) (quoting Mosher v. Speedstar Div.

of ANCA Int'l, Inc., 52 F.3d 913, 916-17 (11th Cir. 1995)).

Therefore, pursuant to Rules 46 and 47 of the Georgia

Supreme Court, this Court respectfully certifies the following

question of law to the Georgia Supreme Court:

IS IT PROPER FOR A JURY TO CONSIDER A DEFENDANT'S
WORLDLY CIRCUMSTANCES WHEN DECIDING THE AMOUNT OF
DAMAGES THAT SHOULD BE IMPOSED UNDER O.C.G.A. § 51-12-
6?

The Court does not intend its statement of the question to

restrict, in any way, the Supreme Court's consideration of the

issues presented.	 See Miller v. Scottsdale Ins. Co., 410 F.3d

678, 682 (11th Cir. 2005) . To assist the Supreme Court's

consideration of this question, the entire record in this case

and the briefs of the parties are transmitted along with this

certification.

IV. CONCLUSION

Based on the foregoing, Defendants' renewed motion for

judgment as a matter of law (doc. no. 174) is DENIED and their

motion for new trial (doc. no. 175) is DENIED WITH LEAVE TO

RENEW pending a decision by the Georgia Supreme Court.
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Additionally, the Court CERTIFIES the following question to the

Georgia Supreme Court: Is it proper for a jury to consider a

defendant's worldly circumstances when deciding the amount of

damages that should be imposed under O.C.G.A. § 51-12-6? The

Clerk is DIRECTED to transmit the entire record in this case to

the Georgia Supreme Court. This case shall be STAYED pending

resolution of the certified question. The Clerk is further

DIRECTED to administratively CLOSE this case. The case will be

reopened upon the issuance of a decision by the Georgia Supreme

Court.	 When this event occurs, Defendants shall inform the

Court by filing a written motion to reopen the case.

ORDER ENTERED and QUESTION CERTIFIED at Augusta, Georgia

this 30 day of May, 2012.

HONOLE J. R1DAL HALL
UNITEDJSTATES DISTRICT JUDGE
0tYTRN DISTRICT OF GEORGIA
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