
 SUPREME COURT OF GEORGIA
 Case No. S10D1981   

Atlanta      September 10, 2010

The Honorable Supreme Court met pursuant to adjournment.
The following order was passed:

JACOB A. BERGERON v. CEYLON N. COPES.

From the Superior Court of Douglas County.

Following the entry of a final judgment in which the superior court dismissed
applicant’s petition for mandamus, respondent filed a motion for expenses of litigation
pursuant to OCGA § 9-15-14.  The superior court granted the motion and awarded the fees
sought,  and applicant filed this application for discretionary review in this Court.

It appearing, however, that the only issue to be decided on appeal is whether the
superior court erred in granting the motion for expenses of litigation; and it further appearing
that no substantive issue of mandamus is presented for decision in this application and that,
therefore, the application does not involve any issue within this Court’s jurisdiction, it is
hereby ordered that this application for discretionary appeal be transferred to the Court of
Appeals.  See Bowles v. Lovett, 258 Ga. 636 (374 SE2d 202) (1988); Cohran v. Haldi, 189
Ga. App. 529, 530 (1) (376 SE2d 416) (1988).

All the Justices concur except Carley, P. J., Melton and Nahmias, JJ., who dissent.
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S10D1981.  JACOB BERGERON v. CEYLON COPES.

NAHMIAS, Justice, dissenting.

I dissent from the order transferring this discretionary application to the

Court of Appeals, for two reasons.  First, the order states that “the application

does not involve any issue within this Court’s jurisdiction” because “no

substantive issue of mandamus is presented for decision,” citing two decisions

involving our jurisdiction over equity cases.  However, in Lamar County v. E.T.

Carlyle Co., 277 Ga. 690 (594 SE2d 335) (2004), the Court squarely held that,

unlike with our equity jurisdiction, this Court has jurisdiction over

“extraordinary remedies” cases simply because mandamus was the relief sought

in the trial court, without regard to whether the issue raised on appeal

substantively relates to the propriety of that relief.  See id. at 693 (“[T]he

principle that when the relief sought is simply ancillary to the determination of

the underlying legal issue, the case is not within this Court's equity jurisdiction,

does not apply equally to this Court’s jurisdiction over cases involving

extraordinary remedies.”).  Accord Mid Georgia Environmental Mgmt. Group,

L.L.L.P. v. Meriwether, 277 Ga. 670, 671 (594 SE2d 344) (2004) (“[C]ases

involving the grant or denial of mandamus are within the exclusive jurisdiction

of this Court without regard to the underlying subject matter or the legal issues



raised.”).  In this case, mandamus relief was sought in and denied by the trial

court.  

Moreover, the trial court order at issue explains at length why Bergeron’s

mandamus claim is “wholly without merit” so that attorney fees award is

appropriate under OCGA § 9-15-14.  In deciding whether the trial court erred

in that determination, either this Court or the Court of Appeals will also have to

evaluate the substantive merits of Bergeron’s mandamus claim, and mandamus

is a subject matter within this Court’s exclusive purview.  If this case is not

governed by Lamar County, we should explain why in an opinion, not an

unpublished order – or perhaps we need to re-examine the distinction we have

drawn between our equity and mandamus jurisdiction.  See Lamar County, 277

Ga. at 694 (Hines, J., dissenting).

Second, this Court has not been consistent in addressing similar cases

raising the issue of our jurisdiction to decide the ancillary issue of attorney fees

awards where the underlying subject matter of the case falls within one of this

Court’s specific jurisdictional areas (mandamus, title to land, equity, divorce,

constitutional question, etc.).  These cases have been decided by unpublished

orders, which are not formal precedent for this Court or the Court of Appeals,

nor are the orders readily available to practicing attorneys and the public.  I

therefore believe that we should bring some clarity to this recurring
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jurisdictional issue with a published opinion.  See Supreme Court Rule 34 (2)

(stating that a discretionary application should be granted when “[t]he

establishment of precedent is desirable”).

For these reasons, I would retain and grant Bergeron’s discretionary

application to address the significant jurisdictional issue presented.  I am

authorized to state that Presiding Justice Carley and Justice Melton join in this

dissent.  
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