
TN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA JUN 0 12010

ATLANTA DIVISION
By. J~e~.

CIVIL ACTION NO .
1 :10-CV-186-ODE

NEIL C . GORDON, Chapter 7
Trustee for the Estate of
Bertha Joanna Hagler,

Appellee

residence through the predecessor-in-interest to U .S . Bank . As

part of this transaction, Hagler granted the predecessor-in-

interest a first and a second security deed to her residence .

These security deeds were recorded with the Clerk of the Superior

FILED IN CHAMB
U.S.D.C . -Atlanta

U .S . BANK NATIONAL
ASSOCIATION, as Trustee, on
behalf of the holders of Home
Equity Pass Through
Certificates, Series 2006-1,

Appellant

v .

ORDER

Pending before the Court is Appellant U .S . Bank National

Association, as Trustee, on behalf of the holders of Home Equity

Pass Through Certificates, Series 2006-1's ("U .S . Bank's") Motion

to Certify Question of State Law to the Georgia Supreme Court

[Doc . 3] Appellee Neil C . Gordon, Chapter 7 Trustee for the

Estate of Bertha Joanna Hagler ("cordon"), has filed a response in

opposition to this motion LDoc . 91, to which U . S . Bank has replied

[Doc . 10] For the following reasons, U .S . Bank's motion to

certify question [Doc . 3] is GRANTED . The clerk is DIRECTED to

forward a certified copy of the entire record to the Supreme Court

of Georgia .

I . Background

On October 12, 2005 Bertha Joanna Hagler refinanced her
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Court of Fulton County on November 8, 2005, but the first security

deed was not attested or acknowledged by an official or unofficial

witness .

Cordon, the Chapter 7 Trustee in Hagler's bankruptcy case,

sought to avoid or set aside the valid, but unattested, first

security deed to the residence through the "strong-arm" power of

Section 544(a)(3) of the Bankruptcy Code . See 11 U .S .C .

§ 544 {a} (3) Cordon argued that under the proper interpretation of

§ 44-14-33 of the Georgia Code, a security deed that is not

attested by an official and unofficial witness cannot provide

constructive notice to a subsequent purchaser even if it is

recorded . U .S . Bank argued, in opposition, that a 1995 amendment

to § 44-14-33 changed the law to enable an unattested security

deed to provide constructive notice .' Cordon argued in response

that the 1995 amendment served only to recognize constructive

notice from a security deed with a "latently" defective

attestation, meaning an irregular attestation that appears regular

on its face ; a deed with a "patently" defective attestation,

lO .C .G .A . § 44-14-33 states :

In order to admit a mortgage to record, it must be
attested by or acknowledged before an officer as
prescribed for the attestation or acknowledgment of
deeds of bargain and sale ; and, in the case of real
property, a mortgage must also be attested or
acknowledged by one additional witness . In the absence
of fraud, if a mortgage is duly filed, recorded, and
indexed on the appropriate county land records, such
recordation shall be deemed constructive notice to
subsequent bona fide purchasers .

The bold text was added by the 1995 amendment .
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meaning an attestation that is obviously defective on its face,

would not provide constructive notice .

The United States Bankruptcy Court for the Northern District

of Georgia, Judge James E . Massey, ruled in Gordon's favor and

concluded that the 1995 amendment only recognizes constructive

notice from a security deed with a latently defective attestation

and therefore a patently defective attestation would not provide

constructive notice . See Gardon v . U .S . Bank, Nat'l Assn (In re

Ha ler Ch . 7 Case No . 07-65231, Adv . No . 07-6456 (Bankr . N .D .

Ga . Dec . 10, 2009) . U .S . Bank now requests this Court to certify

the question of the effect of the 1995 amendment to the Supreme

Court of Georgia, or in the alternative to certify the question to

the United States Court of Appeals for the Eleventh Circuit . The

proposed question for certification is :

Whether the 1995 Amendment to O .C .G .A . § 44-14-33 (1995
Ga . Laws, p . 1076, § 1) means that, in the absence of
fraud, a security deed that is actually filed and
recorded, and accurately indexed, on the appropriate
county land records provides constructive notice to
subsequent bona fide purchasers, where the security
deed contains the grantor's signature but lacks both an
official and unofficial attestation (i .e ., lacks
attestation by a notary public and also an unofficial
witness) .

II . Discussion

A federal court has discretion whether or not to certify a

question of state law to a state's highest court . See Lehman Bros .

v . Schein, 416 U .S . 386, 390-91 (1974) . Georgia law provides that

a district court of the United States may certify a question

regarding state law to its Supreme Court . O .C .G .A . § 15-2-9(a) .

"Where there is doubt in the interpretation of state law a

federal court should certify the question to the state supreme

Case 1:10-cv-00186-ODE   Document 15    Filed 06/01/10   Page 3 of 5



4

court to avoid making unnecessary brie guesses and to offer the

state court the opportunity to interpret or change existing law ."

Gulfstream Park Racing Ass!n ._Inc . v . Tampa Bay Downs, Inc ., 399

F .3d 1276, 1279 (11th Cir . 2005) (internal quotation and citations

omitted),

Here, Gordon does not dispute that no Georgia court has

squarely addressed whether the 1995 amendment draws a distinction

between latent and patent attestation defects for purposes of

determining whether proper recordation provides constructive

notice to bona fide purchasers . Rather, Gordon contends that the

Eleventh Circuit is the proper court to answer this question

because °[t]he issue raised has been previously considered

by five federal courts each effectively rejecting

Appellant's interpretation ." [cordon's response in

opposition, Doc . 9 at 4-51 .2

The Court concludes that certification is proper and that

certification to the Supreme Court of Georgia would be preferable .

This issue involves an unclear question of statutory

2Gordon cites the following cases as "ample precedent"
rejecting U .S . Bank's argument : cordon v . U .S ._ Bank, Nat'l Assn
(In re Hagler), Ch . 7 Case No . 07-65231, Adv . No . 07-64.56 (Bankr .
N .D . Ga . Dec . 10, 2009) ; cordon v . Wells Fargo Bank, N .A . ( In re
Cadrin tan Ch . 7 Case No . 08-70899, Adv . No . 08-6612 (Bankr .
N .D . Ga . 20Q9) ; cordon v . Terrace Mortgage Co . ( In re Kim), 2007
Bankr . Lex i s 4398 (Bankr . N .D . Ga . Nov . 28, 2007 ) ; Farinash v .
Fi rst Union Nab' 1 Bank (In re Blackmon) , 283 B . R . 910, 912 (Bankr .
E .D . Tenn . 2002 ) ; Stone v . , Decatur Fed . Say . and Loan Assn {In re
Fleeman,Y , 81 B .R . 160 (Bankr . M .D . Ga . 1987) . The Court notes that
In re Hagler is the bankruptcy court's op inion sub j ect to appeal
in the instant case and Stone was dec ided prior to the 1995
amendment .
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interpretation of Georgia law, and no Georgia court has addressed

the issue subsequent to the 199 amendment . The purpose of

certifying a question to a state's highest court is to "avoid

making unnecessary Erie 'guesses'" and "offer the state court the

opportunity to interpret or change existing law," Gulfs ream Park,

399 F .3d at 1279 . Since there is no clear, controlling precedent

from the Supreme Court of Georgia addressing the legal issue in

this case, the Court certifies the following question to the

Supreme Court of Georgia :

Whether the 1995 Amendment to O .C .G .A . § 44-14-33 (1995
Ga . Laws, p . 1076, § 1) means that, in the absence of
fraud, a security deed that is actually filed and
recorded, and accurately indexed, on the appropriate
county land records provides constructive notice to
subsequent bona fide purchasers, where the security deed
contains the grantor's signature but lacks both an
official and unofficial attestation (i .e ., lacks
attestation by a notary public and also an unofficial
witness) .

III . Conclusion

For the reasons stated above, U .S . Bank's motion to certify

question [Doc . 3] is GRANTED . The clerk is DIRECTED to forward a

certified copy of the entire record to the Supreme Court of

Georgia .

SO ORDERED, this 1 day of June, 2010 .

ORINDA D . EVANS
UNITED STATES DISTRICT JUDGE
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