
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

FEDERAL DEPOSIT INSURANCE
CORPORATION 
as receiver for
The Buckhead Community Bank,

     Plaintiff,

          v.  CIVIL ACTION FILE
 NO. 1:12-CV-4156-TWT

R. CHARLES LOUDERMILK, SR., et
al.,

     Defendants.

ORDER CERTIFYING QUESTION TO THE SUPREME COURT OF GEORGIA

This case, which is currently before the Court on a Motion to Dismiss filed by

the Defendants under Federal Rule of Civil Procedure 12(b)(6), presents an unsettled

question of state law.  Georgia law authorizes certification of state law questions when

there are “no clear controlling precedents” in the decisions of the Supreme Court of

Georgia and the resolution of the question is “determinative of the case.”  O.C.G.A.

§ 15-2-9.  “Substantial doubt about a question of state law upon which a particular

case turns should be resolved by certifying the question to the state supreme court.” 

Cascade Crossing II, LLC v. Radioshack Corp., 480 F.3d 1228, 1231 (11th Cir. 2007). 
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Here, the FDIC has brought claims for negligence against the former officers

and directors of a bank.  The bank officers and directors contend that the business

judgment rule in Georgia precludes claims for negligence against bank officers and

directors as a matter of law.  However, the Court cannot discern clear and controlling

precedent from the Supreme Court of Georgia stating that the business judgment rule

applies to the officers and directors of a bank being sued by the FDIC as receiver in

the same manner that the business judgment rule would apply to the officers and

directors of a corporation being sued by its shareholders.  Although the federal courts

in the district have applied the business judgment rule to claims against bank officers

and directors in the recent lawsuits brought by the FDIC, and although all but one

court has applied the rule to block claims for negligence as a matter of law, I am  not

convinced that the logic underlying the business judgment rule overrides the due

diligence standard of O.C.G.A. § 7-1-490(a).  

Accordingly, for the reasons set forth above and set out in the accompanying

substantive Opinion and Order, also issued on this date, the Court CERTIFIES the

following question to the Supreme Court of Georgia pursuant to O.C.G.A. § 15-2-9: 

Does the business judgment rule in Georgia preclude as a matter of law a claim for

ordinary negligence against the officers and directors of a bank in a lawsuit brought

by the FDIC as receiver for the bank?
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This question is solely an issue of Georgia state law that should be decided by

the Supreme Court of Georgia.  The Court’s statements above and in the

accompanying Opinion and Order are not intended to restrict the issues considered by

the Supreme Court of Georgia or limit its discretion.  To assist the court, the entire

record of this case is transmitted herewith.

SO ORDERED, this 22 day of November, 2013.

/s/Thomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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