
Amicus Atlanta Legal Aid Society, Inc. files this brief to support Plaintiffs’ 

positions on two certified issues.  First, Georgia’s notary statute supports a claim 

for return of an unlawful fee charge.  Second, the voluntary payment statute does 

not preclude that claim.  In the notary fee context, both issues are easily decided in 

Plaintiffs’ favor. 

But this case cries out for a broader resolution, for a host of reasons.  The 

Eleventh Circuit’s certification order fairly begs this Court for direction on both 

issues.  Relevant decisions in the Court of Appeals and in the federal courts plainly 

deviate from this Court’s earlier teachings.  This certification order offers a unique 

and welcome opportunity to address the Eleventh Circuit’s concerns:  partly 

because defendants frequently remove state litigation to federal court, this Court 

has lacked opportunities to resolve these larger issues. 

For all these reasons, this Court should resolve the certified issues in 

Plaintiffs’ favor, but also should provide needed guidance to the state and federal 

courts – guidance in when to imply claims of right from statute, and when the 

voluntary payment defense will not bar recovery.    

I. INTEREST OF AMICUS CURIAE IN THIS APPEAL.  

The Atlanta Legal Aid Society, Inc. (“ALAS”) is a provider of legal services 

for low and moderate-income persons in the core, five-county Atlanta metropolitan 

area.   A substantial portion of ALAS’s clients have legal problems stemming from 
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abusive consumer financial products.  Often the unsecured personal loans, 

mortgages and credit card accounts offered to the poor contain terms far more 

onerous than those offered to typical “prime” borrowers.  Many of these terms are 

abusive and do not accurately reflect the consumers’ credit risks.  One of the most 

prevalent abuses is the overcharging of points and fees.  These overcharges are 

often opaque, grossly disproportionate to the work or services performed, and 

increase overall costs to the consumer without providing corresponding benefits.  

Among the fees that are routinely overcharged are notary fees, especially in 

connection with mortgage lending.  Indeed, ALAS attorneys regularly see notary 

charges equal to or exceeding $300.00. 

The abuses present in consumer lending are not the only reason that Amicus 

is compelled to file this Brief.  ALAS’s clients also are strongly affected by the 

larger issues certified by the Eleventh Circuit, especially how Georgia courts 

recognize civil causes of action for statutes that do not contain express civil 

remedies.  Recent state and federal decisions blur the line between how state courts 

view such causes of action under state law and how federal courts imply such 

causes of action under federal law.  This Court should clarify Georgia law.  In 

particular, it should restate the strong presumption under Georgia law that remedy 

follows right, and that a silent statute nevertheless will support a civil action for 

damages relief.  
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Likewise, in interpreting the voluntary payments statute, the Court of 

Appeals has unduly limited this Court’s decision in Gulf Life v. Folsom, 256 Ga. 

400 (1986), and barred claims that should survive.  This Court should reiterate its 

message that the voluntary payment defense must yield to larger equitable 

considerations, in light of either ignorance of law or mistake of fact.    

II. GEORGIA LAW PERMITS CIVIL RECOVERY FOR THE BREACH OF 
A STATUTORY DUTY. 
 
Under Georgia law, consumers may recover damages for the breach of a 

statutory duty owed to them.  This proposition is supported by an impressively 

deep and broad body of Georgia cases, and is uncontroversial as a matter of 

Georgia law.  For roughly the last 150 years, Georgia courts have routinely and 

consistently permitted consumers to recover damages under statutes that protect 

them but which provide no express cause of action. E.g., A.M. Parker v. Fulton 

Loan & Building Assoc., 42 Ga. 451, 454 (1871) (usury statute); Donaldson v. 

Great Atlantic & Pacific Tea Co., 186 Ga. 870 (1938) (Pure Food and Drug Act); 

Drake v. Parkman, 79 Ga. App. 679 (1949) (real-estate broker licensing statute); 

Central Anesthesia Assocs. P.C. v. Worthy, 254 Ga. 728 (1985) (nurse licensing 

statute).  Applying this principle, the Georgia Court of Appeals has already held 

that consumers injured by the violation of the Notary statute may recover.  Peters 

v. Hyatt Legal Svcs., 211 Ga. App. 587, 593 (1993).  The result in this case is 
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therefore plain:  consumers may recover damages for the breach of Georgia’s 

Notary statute. 

However, the manner in which this issue comes before the Court is not 

simple.  In recent years, the longstanding presumption in Georgia law that 

consumers may recover under statutes aimed at protecting them, even if there is no 

explicit remedy, has become somewhat muddled in federal and lower courts.1  This 

confusion has created conflicts within a body of case law that stretches back as far 

as the 1800s, and has brought unnecessary confusion to the simple proposition that 

Georgia statutes are civilly enforceable.  Furthermore, it has caused federal courts 

to struggle for guidance regarding when it is appropriate to permit civil claims 

under statutes that do not provide for an express cause of action.  Amicus 

respectfully submits that this Court’s guidance can provide a principled and 

coherent map for those federal and lower courts that are grappling with the 

availability of civil remedies under Georgia statutes. 

 

 

                                                 
1 Perhaps one reason for this lack of clarity is that federal principles regarding the 
implication of claims under federal statutes have sometimes inappropriately seeped 
into cases turning solely on Georgia law.  Due to concerns regarding federalism 
and the limited nature of federal common law, federal courts are reluctant to imply 
civil causes of action under federal statutes.  The principles and considerations 
applied by federal courts do not and should not apply to Georgia courts. 
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A. There is a Civil Right of Action for Violations of Georgia’s Notary 
Statute.  

 
The Eleventh Circuit’s Certification Order illustrates the need for guidance 

from this Court.  In that Order, the Eleventh Circuit stated that it is “reluctant to 

read private rights of action in state laws where state courts and state legislatures 

have not done so.”  Anthony v. American Gen. Fin. Svcs., 583 F.3d 1302, 1305 

(11th Cir. 2009).     

Under Georgia law, there should be no such reluctance.  Recovery is 

presumed under Georgia statutes.  Persons injured by the breach of a statute may 

recover if (1) the statute breached was enacted for the benefit of a class of persons 

to which they belong, and (2) if the harm caused was the harm that the statute was 

intended to guard against.  Val D’Aosta Co. v. Cross, 241 Ga. App. 583, 585  

(1999).  O.C.G.A. § 51-1-6 codifies this principle: 

When the law requires a person to perform an act for the benefit of another 
or to refrain from doing an act which may injure another, although no cause 
of action is given in express terms, the injured party may recover for the 
breach of such legal duty if he suffers damage thereby. 

 
This statute is dispositive of the issue before this Court.  The notary statute 

unquestionably “requires a person to . . . refrain from doing an act” in that notaries 

must not charge more than four dollars for a notary act.  Therefore, even though no 

cause of action is given in express terms, “the injured party may recover for the 

breach of such legal duty if he suffers damage thereby.”  O.C.G.A. § 51-1-6.  The 
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Plaintiffs in the case at bar have suffered damage by being overcharged for notary 

services and may recover those damages.  Section 51-1-6 makes clear that Georgia 

law allows recovery in exactly this situation. 

Indeed, the Georgia Court of Appeals has already decided this precise issue.  

In Peters, the Court of Appeals held that the notary statute, in conjunction with § 

51-1-6, provides the basis for a civil cause of action.  211 Ga. App at 593.  The 

provision at issue in Peters, O.C.G.A. § 45-17-8(e), requires that notaries public 

confirm the identity of the signer(s) of a notarized document.  Breach of that 

statutory provision accordingly gives rise to a civil claim for damages.  Id. 

The same principles apply to the provision of the notary statute at issue in 

this case.  Section 45-17-11 requires notaries public to inform citizens of the 

maximum notary fees that they may be charged.  Under Peters and a prodigious 

amount of Georgia authority permitting civil recovery under Georgia statutes, 

consumers may recover for violations of the notary fee provision. 

B. Civil Rights of Action are Routinely Permitted to Enforce Georgia 
Statutes That Do Not Expressly Provide Such a Remedy. 

 
The result in Peters is unsurprising.  The presumption under Georgia law 

that persons may recover for the breach of statutes has been applied in a variety of 

contexts and under a variety of guises in Georgia for over a century.  E.g. Central 

R. R. Co. v. Curtis, 87 Ga. 416, 425 (1891) (railroad company’s violation of 

ordinance prohibiting prolonged blocking of street could form basis of claim for 
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negligence per se).  In some instances, Georgia courts have referred to it under the 

traditional formulation of negligence per se, while others have invoked O.C.G.A. § 

51-1-6 and its predecessor statutes.  Georgia courts (and federal courts applying 

Georgia law) have read O.C.G.A. § 51-1-6 and the negligence per se doctrine, 

often interchangeably, as embodying Georgia’s presumption in favor of remedy 

based on statutory right.  E.g., Combs v. Atlanta Auto Auction, Inc., 287 Ga. App. 

9, 12 (2007) (permitting a cause of action for violation of a zoning ordinance to 

proceed to trial); Amick v. BM & KM, 275 F. Supp. 2d 1378, 1381-82 (N.D. Ga. 

2003).   

Regardless of the terms used to describe these claims, the great weight of 

Georgia case law demonstrates that a long and varied list of Georgia statutes have 

provided the basis for a civil claim, although they did not expressly provide for 

such a remedy.2  This holds especially true when the statute regulates private 

economic activity. 

For example, in Central Anesthesia Assoc., P.C. v. Worthy, 254 Ga. 728, 

730 (1985), this Court upheld a grant of partial summary judgment in favor of an 

anesthesia patient who claimed that the violation of a nurse licensing statute had 

                                                 
2 The results of these cases are reminiscent “of the maxim ‘ubi jus ibi remedium,’ 
which finds expression in [Georgia’s Code], where it is declared that ‘For every 
right there shall be a remedy, and every court having jurisdiction of the one may, if 
necessary, frame the other.’”  Pavesich v. New England Life Ins. Co., 122 Ga. 190, 
194 (1905) (citation omitted) (recognizing claim for violation of right to privacy). 
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damaged her.  That statute, O.C.G.A. § 43-26-9(b) (now codified at O.C.G.A. § 

43-26-11.1), required that nurses be registered, certified, and under the supervision 

of a doctor before performing anesthesia.  Although the statute contained no civil 

cause of action, it required actors to conform to a certain standard of conduct for 

the protection of consumers of healthcare.  Its breach therefore formed the basis for 

a viable civil claim.  See 254 Ga. at 730. 

Similarly, in Drake v. Parkman, 79 Ga. App. 679, 681 (1949), a civil 

claimant was permitted to recover money paid to a broker who was unlicensed and 

thereby in violation of Georgia’s real-estate broker licensing statute.  The broker 

contended that there could be no civil claim because the Georgia legislature had 

not expressly included a civil remedy to recover but had provided other remedies.  

The Court of Appeals soundly rejected that argument, noting that the maxim  

“expressio unius est exclusio alterius” is a limited principle that should only apply 

when the expression of one remedy obviously and patently excludes another – not 

when the legislature is merely silent.  See id. 

Norris v. Sigler Daisy Corp., 260 Ga. 271 (1990) also reaches the same 

result.  In Norris, a criminal usury statute formed the basis of a civil cause of action 

to recover illegal interest, despite the fact that there was no mention of a civil 

remedy in the statute.  Norris follows a long line of Georgia cases permitting 

borrowers to recover illegal interest, despite the fact that the applicable usury 



9 

statutes failed to mention a civil right to recovery.  E.g., Parker v. Fulton Loan & 

Bldg. Assoc., 42 Ga. 451, 454 (1871) (noting that the Georgia “Code does not 

provide for any remedy by suit,” yet nonetheless holding that “principles settled by 

a long series of decisions, and sanctioned by the highest and most eminent of 

judicial authority” compelled a civil claim to recover usurious interest). 

The presumption in favor of permitting civil recovery for violations of 

Georgia statutes also extends to bylaws which hospitals are required by Georgia 

law to enact.  In St. Mary’s Hosp. v. Radiology Prof’l Corp., 205 Ga. App. 121, 

127 (1992), the Court of Appeals held that a physician could enforce hospital 

bylaws under O.C.G.A. § 51-1-6.  While Georgia state law contained a  

“regulatory mandate” requiring hospitals to have bylaws, the applicable regulations 

and statutes provided for no express cause of action.  See id.   

Val D’Aosta Co. provides another illustration of this principle.  In that case, 

a wheelchair-bound person was harmed when she fell off the handicap ramp at the 

motel where she was staying.  241 Ga. App. at 584.  The Georgia Court of Appeals 

held that the violation of a Georgia statute mandating safe handicap ramp access 

could give rise to a negligence per se claim.  Id. at 584-85.  The Court of Appeals 

noted in deciding the case that one of the applicable statutes contained “criminal 

sanctions for non-compliance,” such that it “mandated compliance” under the 

regulatory scheme.  Id. at 584. 
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Donaldson v. Great Atlantic & Pacific Tea Co., 186 Ga. 870 (1938) also 

permits civil recovery under a statute regulating economic activity.  In that case, 

this Court applied the Pure Food and Drug Act and recognized a cause of action by 

a consumer that was sold spoiled meat.  This Court noted that the statute “[did] not 

purport to give a right of action to individuals,” 186 Ga. at 876, but nonetheless 

held that when statutes which create duties are violated, that violation gives rise to 

a claim of negligence per se.  Id.  In so holding, this Court quoted Justice Lumpkin 

for the principle that when a legislature concerned with public safety “commands 

or forbids the doing of a particular act [by statute or other law]…the general 

conception of the courts, and the only one that is reconcilable with reason,” is that 

a violation of that law is actionable.  Id. at 877.  See also Criswell Baking Co. v. 

Milligan, 77 Ga. App. 861 (1948) (claim under Pure Food and Drug Act). 

Indeed, when the sale of a product is involved, Georgia courts are 

particularly likely to presume a civil remedy.  E.g. McEachern v. Muldovan, 234 

Ga. App. 152, 161 (1998) rev’d on other grounds, Muldovan v. McEachern, 271 

Ga. 805 (1999) (violation of penal statute prohibiting sale of handguns to minors 

gave rise to civil cause of action); Sutter v. Hutchings, 254 Ga. 194, 197 (1985) 

superseded by statute (statute prohibiting the serving of alcohol to intoxicated 

people gave rise to civil claim); Shermer v. Crowe, 53 Ga. App. 418, 421 (1936) 

(sale of unsafe kerosene).  The charging of a fee in connection with the sale of a 
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financial product – a mortgage – fits the factual pattern of Donaldson, Peters, and 

the above-cited cases involving consumer transactions. 

A panoply of other cases illustrates that a dizzying array of civil statutes 

form the basis for a civil cause of action, although they do not expressly provide 

for such a remedy.  E.g., Universal Underwriters Group v. Southern Guar. Ins. Co., 

297 Ga. App. 587 (2009) (violation of statute prohibiting traverse of railroad 

crossing if a vehicle lacked sufficient undercarriage clearance gave rise to 

negligence per se claim; court references O.C.G.A. § 51-1-6); Sprayberry v. Snow, 

190 Ga. 723 (1940) (breach of traffic laws); Combs, 287 Ga. App. 9 (2007) 

(zoning ordinance regulating railroad signalization). 

C. The Notary Statute Does Not Have an Exclusive Enforcement Regime 
that Would Preclude Recovery. 

 
Against this backdrop of Georgia cases presuming civil recovery under 

statutes, there are two limited exceptions.  The first is when the legislature has 

plainly intended to enact an exclusive remedial regime.  In Reilly v. Alcan Alum. 

Corp., 272 Ga. 279 (2000), the plaintiff attempted to bring an age-discrimination-

based wrongful discharge claim under O.C.G.A. § 51-1-6 after his employment 

was terminated.  Id. at 279.  The plaintiff tried to do so despite Georgia’s 

employment-at-will statute, which bars wrongful discharge claims absent a specific 

statutory exception to that bar.  This doctrine is “a fundamental statutory rule 

governing employer-employee relations in Georgia.”  Id. at 280.  Because of this 
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doctrine, this Court noted that the plaintiff’s “status as an at-will employee [was] 

dispositive.”  Id. at 279-80 (“the specific provisions of §§ 34-7-1 and 34-1-2 must 

control over the more general tort provisions of §§ 51-1-6 and 51-1-8”).  See also 

Doss v. Food Lion, 267 Ga. 312, 313 (1996) (“The exclusivity provision is the 

bedrock of the workers’ compensation system.”)  The relevant issue under Reilly is 

therefore not the Georgia legislature’s lack of intent to create or allow a civil 

claim; it is the Georgia legislature’s specific intent expressed by statute that 

wrongful discharge torts not exist at all, absent a statutory exception.3   

Similarly, an exclusive enforcement regime in Cellular One v. Emanuel 

County, 227 Ga. App. 197 (1997) barred a civil recovery by a Georgia county.  

That county attempted to recover sales taxes from corporations by suing under the 

sales tax collection statute.  The statute that allows the collection of sales taxes 

provides that such taxes are to be “exclusively administered and collected by the 

commissioner,” and not counties.  227 Ga. App. at 199 (emphasis in original).  

Therefore, the article “clearly authorizes and obligates the commissioner, and no 

other entity, to collect the taxes.”  Id. (emphasis added).  The Cellular One decision 

was based on language in the statute making clear its remedies were exclusive and 

comprehensive.  The Georgia Court of Appeals further noted that allowing a 
                                                 
3 “[T]he General Assembly is presumed to have enacted the statute with knowledge 
that under existing law, the employee-at-will doctrine precluded employees from 
bringing a tort action against their employers for wrongful discharge.”  Reilly, 272 
Ga. at 280. 
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county to sue for damages would “severely frustrate the orderly administration and 

collection of taxes by the commissioner.”  Id. at 200. 

Appellees assertion that Cellular One was decided because there were 

“several specific means for enforcing compliance” with the statute is incorrect.  

(Appellees’ Br. 16.)  As shown above, the focus of the Georgia Court of Appeals 

was on the exclusivity of the remedies, not the variety of them.  The lack of civil 

enforceability was not due to the statute’s administrative or criminal nature.  

Indeed, a number of Georgia decisions have permitted civil causes of action under 

statutes which (a) do not expressly provide for a civil remedy and (b) which have 

multiple administrative and criminal provisions.  Most relevant is Peters, involving 

the very statute before this Court.  As noted by Appellees, the Notary statute 

provides a criminal penalty, and an administrative procedure allowing a clerk of 

superior court to revoke the notary’s commission for violations of the statute’s 

myriad provisions.  (Appellees’ Br. 16.)  Despite this, violations of the duty to 

verify the identity of the signatory of a notarized document are actionable under 

Georgia law.  Peters, 211 Ga. App. at 593.  See also this Court’s decision in 

Central Anesthesia Assoc., P.C., 254 Ga. at 730 (relevant statute included 

extensive procedures regulating the licensure (and revocation thereof) of nurses, 

including criminal penalties); Val D’Aosta Co., 241 Ga. App. at 584-85 (statute 
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contained “criminal sanctions for non-compliance,” id. at 584, and provided for 

enforcement by Safety Fire Commissioner and other local government entities). 

Much as with the statutes at issue in Peters, Central Anesthesia, and Val 

D’Aosta, there is no language in the statute in the present case indicating that 

enforcement of the notary statute is to be exclusively accomplished through its 

criminal and administrative penalties.  Indeed, absent the viability of a civil claim 

under the Notary statute, it is likely that a substantial portion of violations of the 

statute would go unnoticed and unenforced, as they take place in private, 

commercial transactions.  As in other circumstances where enforcement of 

consumer protection statutes is allowed, the legislative intent to prohibit 

overcharges is clearly advanced by consistent enforcement of the fee limit in every 

instance.  This is exactly the result that civil enforcement allows. 

D. Penal Statutes Routinely Provide the Basis for Civil Causes of Action 
in Georgia, Absent Unique Policy Concerns.  

 
The District Court stated, and Appellees urge, that criminal statutes cannot 

form the basis for a civil remedy unless the legislature has indicated a “strong 

public policy” in favor of such a remedy.  (Dist. Ct. Order 7.)  To the contrary, a 

long line of Georgia cases permit civil causes of action for violations of criminal 

statutes.  Indeed, penal statutes are the classic and paradigmatic foundation for 

civil claims.  E.g. Donaldson v. Great Atlantic & Pacific Tea Co., 186 Ga. 870, 877 

(1938) (“the violation of a penal statute is negligence per se”) (quoting Louisville 
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& Nashville R.R. Co. v. Hames, 135 Ga. 67 (1910)); see also Spires v. Goldberg, 

26 Ga. App. 530 (1921) (“It has been uniformly held in this State that a violation 

of a penal statute, resulting in injury, is negligence per se and authorizes a recovery 

by the party injured, without other negligence.”)   

As such, there is a plethora of Georgia cases permitting civil recovery for 

violations of criminal statutes.  In Donaldson, this Court permitted civil recovery 

under the Pure Food and Drug Act, which was “purely a criminal statute.”  186 Ga. 

at 872.  Norris v. Sigler Daisy Corp. provides another prime example.  In Norris, a 

criminal usury statute provided the basis for a civil cause of action, despite there 

being no express cause of action.  260 Ga. at 271-72 (1990).  Similarly, in Drake v. 

Parkman, 79 Ga. App. 679, 681 (1949), the plaintiff was permitted to recover a 

commission paid to an unlicensed mortgage broker, despite the fact that violation 

of the broker licensing statute was a misdemeanor and that statute provided no civil 

remedy.  Significantly, Drake was decided against a blank slate: there was no 

Georgia case or statute specifically providing for such a cause of action.  Instead, 

the Court of Appeals cited to a number of cases from other states and treatises.  See 

id. at 681.   

McEachern v. Muldovan, 234 Ga. App. 152, 161 (1998) rev’d on other 

grounds, Muldovan v. McEachern, 271 Ga. 805 (1999), also involved a “purely” 

penal statute.  In McEachern, the violation of penal statute prohibiting the sale of 
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handguns to minors gave rise to civil cause of action, despite the fact that there was 

no express statutory provision creating a civil claim.  Similarly, in LaBarre v. 

Payne, 174 Ga. App. 32, 33-34 (1985), the Court of Appeals held that the violation 

of Georgia’s criminal embracery statute could give rise to a civil cause of action.  

The above-cited cases are hardly exhaustive of the instances where a penal statute 

formed the basis for a civil cause of action under Georgia law.  See e.g., Val 

D’Aosta Co., 241 Ga. App. at 584-85, (violation of handicap-access statute 

containing criminal enforcement provisions); Central Anesthesia Assoc., P.C., 254 

Ga. at 730 (violation of nurse licensing statute containing criminal penalties); 

Sprayberry v. Snow, 190 Ga. 723 (1940) (breach of traffic laws). 

Against the backdrop of Georgia cases allowing penal statutes to form the 

basis for a civil recovery are a handful of limited cases denying additional 

remedies because of unique policy and/or constitutional concerns.  E.g., Murphy v. 

Bajjani, 282 Ga. 197 (2007) (statute mandated reporting of certain student-

committed crimes).4  These statutes are not similar to the consumer protection 

statutes containing criminal provisions for which civil enforcement has been 

consistently allowed.  
                                                 
4 Cechman v. Travis, 202 Ga. App. 255 (1991) (child abuse reporting statute); 
Troncalli v. Jones, 237 Ga. App. 10 (1999) (describing the difficulties inherent in 
“carefully crafting the parameters of [the] potentially volatile tort” of stalking); 
Cox Broad. Corp. v. Cohn, 231 Ga. 60 (1973) (news broadcasts’ disclosure of rape 
victim’s name), rev’d on First Amendment grounds, Cox Broad. Corp. v. Cohn, 
420 U.S. 469, 491-92 (1975). 
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For example, where imposition of a duty under the statute would create a 

“good Samaritan” requirement, a civil cause of action may not be permitted.  The 

undesirability of such a requirement is lucidly described in Vance v. T.R.C., 229 

Ga. App. 608 (1997).  In Vance, the Georgia Court of Appeals declined to allow a 

civil cause of action for the breach of a child abuse reporting statute.  The court 

noted, “The focus is on the positive act of reporting; it is encouraged, nay 

compelled, on pain of criminal penalty on the one hand and on immunity from civil 

liability on the other hand.  Nothing is said about civil liability for the failure to 

report, i.e., inaction.”  229 Ga. App. at 611.  Focusing on the public policy 

concerns created by allowing claims under the statute, the Court further stated that 

the “ramifications of creating a tort liability must be weighed against the 

consequences of resultant potential over-reporting.”  Id.5   

The special policy concerns surrounding the imposition of civil liability 

upon public employees who fail to report sensitive information represent the 

exception, and not the rule.  Indeed, the opinion from which Murphy drew its 

“strong public policy” language, Key v. Grant, expressly permitted a civil cause of 

                                                 
5 Georgia is well within the mainstream of state courts in declining to allow civil 
liability for the violation of reporting statutes.  Becker v. Mayo Found., 737 
N.W.2d 200, 208 (Minn. 2007) (declining to permit civil liability based on public 
policy, and noting that most states do not allow civil liability for violations of 
reporting statutes). 
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action for the violation of the Georgia penal statute prohibiting reckless conduct.6  

238 Ga. App. 818, 819 (1999).  To the extent that legislative intent factors into an 

inquiry concerning the availability of a civil cause of action under Georgia law, 

that question can generally be answered by examining whether the statute imposes 

a duty, and to whom that duty extends.7    

The sensitive issues surrounding questions like mandatory reporting – where 

over-reporting could result in more minors being removed from their homes and 

schools and/or result in their introduction into the juvenile justice system – are not 

present in the instance case.  Insofar as the Georgia legislature has limited notary 

fees and required disclosure of such fees, it has exhibited its intent to protect a 

class of persons from the effects of failing to comply with the statute.  This Court 

should accordingly recognize a civil cause of action for the breach of the statute. 
                                                 
6 Furthermore, the case that the Key court cited for the proposition that there must 
be a “strong public policy” in favor of imposing liability did not use the phrase 
“strong public policy” at all.  That case, Spires v. Goldberg, 26 Ga. App. 530 
(1921), stated that “It has been uniformly held in this State that a violation of a 
penal statute, resulting in injury, is negligence per se and authorizes a recovery by 
the party injured, without other negligence.”  26 Ga. App. at 532.  The Spires court 
recognized a claim for the violation of a penal statute prohibiting the sale of 
firearms to minors.  See id.  
7 Legislative intent is already considered when analyzing a statute to determine if it 
may form the basis for a civil claim.  See Benefits Support, Inc. v. Hall County, 
281 Ga. App. 825, 831 (2006) (“In determining whether the violation of a 
particular statute creates a cause of action in a particular person per O.C.G.A. § 51-
1-6, we ‘examine the purposes of the legislation and decide whether the injured 
person falls within the class of persons the statute was intended to protect and 
whether the harm complained of was the harm it was intended to prevent.’” 
(citation and quotation marks omitted) (emphasis added). 
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 Furthermore, Amicus respectfully submits that this Court should issue 

much-needed guidance clarifying that under Georgia law there is a presumption in 

favor of imposing civil liability for the breach of a statutory duty. 

III. GEORGIA LAW DOES NOT BAR RECOVERY OF PAYMENTS MADE 
IN IGNORANCE OF THE LAW WITHOUT CONSIDERATION OF 
OTHER APPLICABLE EQUITABLE DOCTRINES. 

 
A. This Case Is Not Subject To The Voluntary Payment Defense Because 

Of The Statutory Directive For American General To Disclose The 
Maximum Fee Allowable To The Anthonys.  

 
 This case involves a unique feature, identified and thoroughly briefed by the 

Anthonys, that overrides American General’s voluntary payment defense.  In this 

case there is a specific statutory duty to disclose the limit on the notary fee.  It is 

inconceivable that the legislature intended to allow a voluntary payment defense 

based on “ignorance of law” in a circumstance where the legislature mandated 

disclosure of the statutory limit on fees. American General cannot violate the 

disclosure duty and then assert that ignorance of law bars recovery when their 

statutorily mandated disclosure would have cured such ignorance.  See Commerce 

v. Duncan & Godfrey, Inc., 157 Ga. App. 337 (1981) (duty to disclose utility rate 

structure defeats voluntary payment defense). 

B.  This Court Should Address The Broader Issues Presented By The 
Eleventh Circuit. 

 
 Although this appeal can be resolved on narrow grounds, the Eleventh 

Circuit’s certification order lays down a much broader challenge: “Georgia law 
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seems clear that payments made out of ignorance of the law are subject to the 

voluntary payment doctrine, even when such payments exceed a statutorily 

imposed maximum.”  Anthony, 583 F.3d at 1306.  The Eleventh Circuit’s dicta 

may reflect a few decisions of the Georgia Court of Appeals, but they are 

inconsistent with the principles laid down in this Court’s most recent statement on 

voluntary payments, Gulf Life v. Folsom, 256 Ga. 400 (1986).  Because the 

Eleventh Circuit has asked for broader direction in interpreting the voluntary 

payment doctrine, and because the misconstruction of Georgia’s equity statutes and 

this Court’s decision in Gulf Life could affect this case on remand, this Court 

should take the opportunity to clarify these issues. 

C. The Voluntary Payment Doctrine Does Not Bar Recovery In All 
Cases Where The Mistaken Payment Is Based On Ignorance Of Law.  

 
 Gulf Life v. Folsom, 256 Ga. 400 (1986) held that voluntary payment cases 

must be evaluated in the context of Georgia’s entire body of equity statutes.  “The 

plaintiff’s right to recover cannot be measured by one equitable statute or section 

of the Code, since such statute must be construed with reference to other equitable 

principles of which it forms a part.” Gulf Life, 256 Ga. at 403 (quoting Adler v. 

Leopold Adler Co., 205 Ga. 818, 823 (1949)).  Under Gulf Life, a plaintiff who 

was negligent through ignorance of the law should have the benefit (or detriment) 

of additional equitable doctrines – the same as a plaintiff who was ignorant of the 
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facts.  The key error of courts holding that overpayments based on “ignorance of 

law” can never be recovered is in ignoring this principle.     

1.  Georgia Equity Statues Allow Relief When There Is Ignorance of 
Law. 

 
 The voluntary payment doctrine of O.C.G.A. § 13-1-13 must be read in 

connection with Georgia’s entire body of equitable statutes. Gulf Life, 256 Ga. at 

402-03.  The equity statutes govern both mistakes of fact and ignorance of law.    

Mere ignorance of the law on the part of the party himself, where the 
facts are all known and there is no misplaced confidence and no 
artifice, deception, or fraudulent practice is used by the other party 
either to induce the mistake of law or to prevent its correction, shall 
not authorize the intervention of equity. 
 

O.C.G.A. § 23-2-27.  The meaning of this section is simple: ignorance of law 

standing alone will not authorize the intervention of equity.  However, nothing in 

the statute excludes the exercise of equity on other grounds when ignorance of the 

law exists.  Likewise, negligent ignorance of fact will not support recovery in 

equity.   

If a party, by reasonable diligence, could have had knowledge of the 
truth, equity shall not grant relief; nor shall the ignorance of a fact 
known to the opposite party justify an interference if there has been no 
misplaced confidence, misrepresentation, or other fraudulent act. 
 

O.C.G.A. § 23-2-29.   

 Governing both these sections is the equitable statute cited by Gulf Life, 

O.C.G.A. § 23-2-32, which makes clear that (1) “reasonable prudence” is an 
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overarching standard permitting excuse from mistake and (2) even where the 

plaintiff is negligent, relief may be granted if the other party will not be prejudiced.   

(a) The negligence of the complaining party, preventing relief in 
equity, is that want of reasonable prudence, the absence of which 
would be a violation of legal duty. 
(b) Relief may be granted even in cases of negligence by the 
complainant if it appears that the other party has not been prejudiced 
thereby. 
 

O.C.G.A. § 23-2-32. This statute on its face allows relief where there is ignorance 

of law, and nothing elsewhere in the equity code requires otherwise.  To the 

contrary, the equity code defines relievable mistakes to include “ignorance” on 

matters of law.  O.C.G.A. § 23-2-1 states:  

(a) A mistake relievable in equity is some unintentional act, omission, 
or error arising from ignorance, surprise, imposition, or misplaced 
confidence. 
(b) Mistakes may be either of law or of fact. 
 

This statute makes clear that in sections of the equity code authorizing relief (for 

example, O.C.G.A. § 23-2-32), relief may be granted to a complainant who is 

negligent, whether the negligence is as to fact or as to law. 

2. Gulf Life Illustrates How O.C.G.A. § 23-3-32 Is To Be Applied In 
Connection With The Voluntary Payment Statute. 

 
 Gulf Life applies a sequential process to evaluate recovery of voluntary 

payments.  In Gulf Life, the Court first examines whether the voluntary payment 

statute is applicable.  The Court then goes on to discuss the application of other 
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equitable doctrines, assuming that the voluntary payment statute standing alone 

would bar recovery.   

Although the [money had and received] action is governed by 
O.C.G.A. § 13-1-13, Georgia courts have construed that Code section 
and its predecessors – and interpreted the action itself – in conjunction 
with the equitable principles set forth in the Code, including O.C.G.A 
§ 23-2-32. 
 

Gulf Life, 256 Ga. at 402.  This sequential process applies equally whether the 

voluntary payment statute applies because of ignorance of law or a mistake of fact.  

 a. Analysis Of The Voluntary Payment Statute in Gulf Life.   

 Gulf Life first requires consideration of the voluntary payment statute, which 

says: 

Payments of claims made through ignorance of the law or where all 
the facts are known and there is no misplaced confidence and no 
artifice, deception, or fraudulent practice used by the other party are 
deemed voluntary and cannot be recovered . . .. 
 

O.C.G.A. § 13-1-13.  As Gulf Life makes clear, to properly understand the statute, 

it must be considered in light of the rest of the equity code. “Georgia courts have 

held that this section applies not only when one pays money with knowledge of all 

the facts but also when one pays by mistake without a valid reason for failing to 

ascertain the truth.” Gulf Life, 256 Ga. at 401 (citations omitted). Thus negligent 

mistakes of fact or situations where there is constructive knowledge cause recovery 

to be barred by the voluntary payment doctrine. This line of decisions reflects the 

requirements of O.C.G.A. § 23-2-29 which allows equity to remedy only 
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reasonable mistakes of fact. Gulf Life, 256 Ga. at 403.  The voluntary payment 

doctrine thus bars recovery of overpayments where there is ignorance of law or 

negligent misunderstanding of facts.  

 In applying O.C.G.A. § 13-1-13, Gulf Life initially discusses the 

constructive knowledge standard.    Gulf Life notes that under the facts of that 

case, there may be a factual issue as to the plaintiff’s reliance on its computer. Gulf 

Life, 256 Ga. at 404.  If the plaintiff was not negligent, then the voluntary payment 

doctrine does not apply. 

b. Application Of Other Equity Provisions In Gulf Life. 

 Having discussed O.C.G.A. § 13-1-13 and how the plaintiff might avoid 

application of that statute based on an analysis of the plaintiff’s negligence in 

understanding the facts, Gulf Life then applies additional parts of the equity code.  

Gulf Life discusses how these other equity doctrines might apply, explicitly stating 

that it has not considered “whether a jury issue exists as to the constructive 

knowledge question.”  Gulf Life, 256 Ga. at 404.  Of course if the constructive 

knowledge issue were decided against the plaintiff, § 13-1-13 standing alone 

would bar recovery.  Gulf Life makes clear that this part of its analysis applies 

even if the Plaintiff is negligent.8   

                                                 
8 The fact that Gulf Life's analysis considers the possibility that plaintiff will be 
found negligent certainly makes sense.  Plaintiff's overpayment was induced by a 
computer system created by its subsidiary and it had a backup paper file in its 
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 The certified question answered in Gulf Life was: 

In an action for money had and received, can the plaintiff recover a 
payment mistakenly made when that mistake was caused by his lack 
of diligence or his negligence in ascertaining the true facts and the 
other party would not be prejudiced by refunding the payment?  
 

Gulf Life, 256 Ga. at 402.  This question takes as its assumption that the plaintiff 

was negligent as to ascertaining the true facts.  Therefore recovery would be barred 

by the voluntary payment doctrine of O.C.G.A. § 13-1-13 standing alone, since 

that doctrine applies to prohibit recovery when there are such negligent factual 

mistakes.  

Despite the existence of assumed negligence, Gulf Life made clear that 

Georgia equitable law, including O.C.G.A. § 23-2-32, may trump a voluntary 

payment defense.   This leads to the holding of Gulf Life that even though § 13-1-

13 considered alone might bar recovery, other equitable doctrines including 

O.C.G.A. § 23-2-32 must be applied independent of O.C.G.A. § 13-1-13.  

“[W]hichever cases have failed to take into consideration the applicable equitable 

principles such as O.C.G.A. § 23-2-32 supra must be treated as merely physical 

precedents for their particular holdings, rather than as authority to the contrary of 

what we are here holding.”  Gulf Life, 256 Ga. at 404.  O.C.G.A. § 23-2-32 must 

be applied even where O.C.G.A. § 13-1-13 alone would bar recovery.  By 
                                                                                                                                                             
possession that gave the true facts.  There is little question that the plaintiff had 
"constructive knowledge" sufficient to bar recovery under O.C.G.A. § 13-1-13 
standing alone.    
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precisely the same reasoning, O.C.G.A. § 23-2-32 and other equitable doctrines 

should be applied in an appropriate case to excuse ignorance of the law in a 

situation where O.C.G.A. § 13-1-13 standing alone would bar recovery.   

 Having made clear that other equitable doctrines including § 23-2-32 are 

applicable to voluntary payment cases, this Court stated the proper standard for 

applying § 23-2-32 in terms that apply equally to ignorance of law:  

In an action for money had and received, the plaintiff generally can 
recover a payment mistakenly made when that mistake was caused by 
his lack of diligence or his negligence in ascertaining the true facts 
and the other party would not be prejudiced by refunding the payment 
– subject to a weighing of the equities between the parties by the trier 
of fact. 
 

Gulf Life, 256 Ga. at 406.  The Court specifically includes “lack of diligence” as 

well as “negligence in ascertaining the true facts” in its holding.  This Court did 

not intend “lack of diligence” as a mere superfluity.  “Negligence in ascertaining 

the true facts” would have sufficed, if this Court had meant to excuse only factual 

mistakes.  The analytical framework of Gulf Life mandates general equitable 

treatment for ignorance of law in response to voluntary payment defenses, as is 

required by the equity code. The Court makes clear there is no basis to distinguish 

between negligence in determining facts and any other type of lack of diligence.   

 In Gulf Life, the Supreme Court identified Dobbs v. Perlman, 59 Ga. App. 

770 (1939) as an illustration of the proper application of the predecessor statute to 

O.C.G.A. § 23-2-32 to a situation of voluntary overpayment.  In Dobbs, a 
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stockbroker paid six times the value of a stock because of negligence in 

understanding exactly what stock was being purchased.  The court held that the 

stock buyer had been negligent in failing to check the stock it purchased. Because 

the stock buyer’s negligence was not the violation of a positive duty, the stock 

buyer’s negligence did not prejudice the stock seller, and the equities were in favor 

of the stock buyer, the stock buyer was entitled to recover its voluntary 

overpayment under the predecessor statute to O.C.G.A. § 23-2-32 .  

c. Cases Holding That A Voluntary Payment Made In Ignorance Of Law 
Can Never Be Recovered Have Failed To Apply The Entire Body Of 
Georgia Equity Law. 

 
 In contrast, the Georgia Court of Appeals cases cited by the Eleventh Circuit 

and American General have not followed this Court’s direction in Gulf Life to 

apply other equitable doctrines in conjunction with the voluntary payments statute. 

Telescripps Cable Co. v. Welsh, 247 Ga. App. 282 (2000) explicitly states that 

O.C.G.A. § 23-2-32 does not apply in a situation where there is ignorance of law. 

Id. at 286.  Cotton v. Med-Cor Health Info. Solutions, 221 Ga. App. 609 (1996) 

does not even mention O.C.G.A. § 23-2-32.   These cases improperly ignore 

O.C.G.A. § 23-2-32 and the holding of Gulf Life.9   

                                                 
9 Amicus criticizes the reasoning of the Georgia Court of Appeals decisions, not 
necessarily their results. The analysis of those cases was improperly truncated by 
the failure to consider application of O.C.G.A. § 23-2-32 so additional facts may 
have led to different results.   
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D. The Voluntary Payments Statute Generally Will Not Bar Recovery Of 
Payments Collected In Violation Of Consumer Protection Statutes 
Such As O.C.G.A. § 45-17-11.  

 
 The argument that “ignorance of law” bars application of the equitable 

principles articulated by Gulf Life leads to inequitable results and evisceration of 

consumer protection legislation setting caps on payment.   Gulf Life identifies what 

will often be the key factual issue in weighing the equities in “ignorance of law” 

cases, “whether the plaintiff’s negligence, if any, was ‘that want of reasonable 

prudence, the absence of which would be a violation of legal duty.’”  Gulf Life, 

256 Ga. at 405, quoting O.C.G.A. § 23-2-32.  As quoted above, Gulf Life holds 

that despite a consumer’s ignorance of the fee limitation imposed by a statute, 

recovery of that illegal fee would still be allowed where (1) the law violator would 

not be prejudiced by return of the illegal fee; and (2) the equities weigh in favor of 

return of the fee.  256 Ga. at 406.  Plaintiffs seeking to recover under the equitable 

doctrine of § 23-2-32 are not seeking to recover based on their ignorance of law, 

but instead because they meet the statutory criteria of showing lack of prejudice to 

the defendant and the overall equities of the situation. 

 1. There Is No Prejudice From Return Of An Illegal Charge. 

 Georgia law is clear that there is no prejudice from return of money to which 

a party is plainly not entitled. Haugabook v. Crisler, 297 Ga. App. 428 (2009) 

(return of money paid as settlement of claim when case had in fact not been settled 



29 

and claim remained viable); D & H Constr. Co. v. City of Woodstock, 284 Ga. 

App. 314 (2007) (duplicate payment of debt, even though the duplicate payment 

had already been spent); Dobbs v. Perlman, 59 Ga. App. 770 (overpayment for 

stock purchase).  In the case of a statute limiting a fee, there is no dispute about 

whether the money is owed and the legislature has affirmatively prohibited the 

charge.  A party cannot be “prejudiced” when all it is required to do is return the 

portion of a fee that was illegal to collect in the first place. 

2. Equities Weigh In Favor Of Return Of The Fee. 

 Under O.C.G.A. § 23-2-32(b) and Gulf Life, the trier of fact must weigh the 

equities.  The fee limitation statute was passed to protect consumers of notary 

services by capping charges.  One-time consumers have little reason to know such 

limits.  Only the overcharging party to this transaction is in violation of the law.  It 

would not be equitable to allow the overcharge to remain in the hands of the 

violator of the statute.  See e.g., Drake v. Parkman, 79 Ga. App. 679 (1949) 

(charge pursuant to illegal contract may be recovered when illegality exists on only 

one side of contract); Parker v. Fulton Loan & Bldg. Ass’n, 42 Ga. 451 (1871) 

(usurious interest can be recovered in the face of a voluntary payment defense.)  

Nash Loan Co. v. Dixon, 181 Ga. 297 (1935) (same).  The equities will generally 

lie with consumers when the overcharges are in violation of specific fee limits in 

consumer protection statutes.  
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 The Court should therefore take this occasion to clarify that the ignorance of 

law prong of the voluntary payment doctrine, just like the mistake of fact prong, is 

to be construed in light of the entire body of equitable law of the state of Georgia, 

including O.C.G.A. § 23-2-32. 

Respectfully submitted this 30th Day of December, 2009. 
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